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JOYNER, J. DECEMBER , 2000
VEMORANDUM

This is an enpl oynent discrimnation case brought by
Plaintiff Joan Fugarino (“Plaintiff”) against Defendants
Uni versity Services, Paul Lifschutz (“Lifschutz”), and M chael
Msero (“Msero”) (collectively “Defendants”). In her Conplaint,
Plaintiff alleges that Defendants unlawfully discrimnated and
retaliated against her in violation of Title VII of the Cvil
Rights Act, 42 U.S.C. 8 2000e, et seq. (“Title VII”), and the
Pennsyl vani a Human Rel ations Act, 43 P.S. 8 951, et seq. (“the
PHRA”). In addition to the Title VII and PHRA clains, Plaintiff
also alleges an intentional infliction of enotional distress
(“1''ED") claimagainst Defendants. Presently before the Court is
Def endants’ Motion to Dism ss pursuant to Fed. R Cv. P
12(b)(6). For the reasons below, we will grant Defendants’
Motion in part and deny it in part.

BACKGROUND

Accepting all of Plaintiff’'s allegations as true, the
rel evant facts are as follows. In Decenber 1998, Plaintiff began
wor ki ng for University Services as a Pol ysomni graphic
Technol ogist at its North Penn Sl eep D sorder Center (“North Penn
Center”). During Plaintiff’s enploynent with University
Services, Lifschutz was her inmedi ate supervisor, and M sero was
t he manager of the entire North Penn Center. In March 1999,
Li fschutz asked Plaintiff out on a date. Plaintiff refused.
Thereafter, Lifschutz began to harass Plaintiff by constantly
criticizing her work, publicly reprimandi ng her, searching her
desk, and speaking badly of her to co-workers. In addition,
Li fschut z nade one “obscene” phone call to Plaintiff while she
was at worKk.

In response to this harassnment, Plaintiff conplained to
M sero on five different occasions over the next several nonths.
Despite these conplaints, Msero took no action to address the
situation. Utimately, Msero discharged Plaintiff on June 30,
1999 for unstated reasons. On August 24, 1999, Plaintiff dual -



filed a charge of discrimnation with the United States Equa
Enmpl oynent Qpportunity Comm ssion (“EEOCC’) and the Pennsyl vani a
Human Rel ations Conm ssion (“PHRC'). On March 27, 2000,
Plaintiff received her right to sue notice, after which she
commenced this lawsuit in June 2000.

DI SCUSSI ON

l. Legal St andard

When considering a notion to dismss under Rule 12(b)(6), a
court nust “accept as true the factual allegations in the
conpl aint and all reasonable inferences that can be drawn
therefrom” Allah v. Seiverling, 229 F.3d 220, 223 (3d Gr.
2000) (internal quotations omtted). A notion to dismss my
only be granted where the allegations fail to state any claim
upon which relief can be granted. See Mrse v. Lower Merion Sch

Dist., 132 F.3d 902, 906 (3d Cir. 1997). Dismssal is warranted
“if it is certain that no relief can be granted under any set of
facts which could be proved.” Klein v. General Nutrition Cos.
Inc., 186 F.3d 338, 342 (3d Cir. 1999) (internal quotations
omtted).

1. I ndi vidual Liability under Title VII
First, Defendants nove to dismss the federal discrimnation
cl aims agai nst Lifschutz and M sero on grounds that individual

enpl oyees cannot be held liable under Title VII. Plaintiff does
not attenpt to refute this statenent of |law, nor could she. It
is well-established that individual enployees are not |iable
under Title VII. Kachmar v. Sungard Data Sys., Inc., 109 F. 3d

173, 183-84 (3d Gr. 1997); Sheridan v. E.I. DuPont de Nenoburs &
Co., 100 F.3d 1061, 1077 (3d Cr. 1996); Heap v. ICMAm, LLC,
No. CIV.A 99-4278, 2000 W. 1022955, at *2 (E.D. Pa. July 17,
2000). Accordingly, we will grant Defendants’ Mtion wth

respect to Title VII clainms against Lifschutz and M sero.

I1l. Retaliation Cains: Failure to Exhaust

Second, Defendants argue that Plaintiff has failed to
exhaust her administrative renedies with respect to the
retaliation claim |In particular, Defendants note that
Plaintiff’s EECC charge of discrimnation indicates that her
cause of discrimnation was “sex” and that the “retaliation” box
was not checked. Defendants also note that the narrative in the
EEOC charge does not specifically refer to retaliation. W find
Def endants’ reading of the adm nistrative charge of
di scrim nation too narrow. *

! Al t hough generally courts may not | ook beyond the conplaint in deciding a
nmotion to dism ss under Rule 12(b)(6), they may do so to exanmi ne matters of
public record referenced or incorporated in the conplaint. Because
Plaintiff’'s EEOC charge of discrimnation neets these criteria, we nmay
properly consider it. See, e.q., Shannon v. City of Phil adel phia, No.

Cl V. A 98-5277, 1999 W. 126097, at *2 n.3 (E.D. Pa. Mar. 5, 1999)
(considering EECC charge and right to sue letter); Ariznmendi v. lLawson, 914
F. Supp. 1157, 1160-61 (E.D. Pa. 1996) (sane).
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In general, an enployee nust exhaust all applicable
adm ni strative renedies by filing a charge of discrimnation with
the EECC before he may file suit under Title VII. See Waiters v.

Parsons, 729 F.2d 233, 237 (3d GCr. 1984). It follows that the
scope of the later civil conplaint is “limted by the charge
filed with the EEOC and the investigation which can reasonably be
expected to grow out of that charge.” Reddinger v. Hosp. Cent.
Servs., Inc., 4 F. Supp. 2d 405, 409 (E.D. Pa. 1998); see also
Antol v. Perry, 82 F.3d 1291, 1295 (3d GCr. 1996); Bailey v.
Storlazzi, 729 A 2d 1206, 1215-16 (Pa. Super. C. 1999). The
EEQOC charge is not, however, a “blueprint” for the subsequent
litigation. Reddinger, 4 F. Supp. 2d at 409. Rather, the
exhaustion test is “whether the acts alleged in the subsequent
Title VII suit are fairly within the scope of the prior EECC
conpl aint, or the investigation arising therefrom” Antol, 82
F.3d at 1295 (quoting Waiters, 729 F.2d at 237).

Al t hough Defendants are correct that Plaintiff’'s EEOCC charge
does not specifically refer to retaliation, we find that a
retaliation claimcould “reasonably be expected to grow out of”
Plaintiff’s charge. Plaintiff alleged in her EEOC charge that
M sero failed address any of her conplaints about being sexually
harassed and |ater fired her without explanation. (Def. Mt. at
Ex. B). Plaintiff also generally stated that she believed she
was discrimnated against in violation of Title VI1. (1d.).
Finally, Plaintiff alleges in her Conplaint that she filed a
charge of “discrimnation and retaliation” with the EECC and
received a right to sue notice pursuant to that filing. (Conpl.
at 193-4). Taking all of Plaintiff’s allegations as true, we
conclude that Plaintiff has sufficiently denonstrated exhaustion
of her adm nistrative renedies to withstand the present notion.
See, e.qg., Fosburg v. Lehigh Univ., No. CIV.A 98-864, 1999 W
124458, at *5 (E.D. Pa. Mar. 4, 1999) (finding acts all eged
W thin scope of EEOC charge and denying notion to dismss);
Reddi nger, 4 F. Supp. 2d at 409-10 (sane); Page v. ECC Mynt.
Servs., CIV.A No. 97-2654, 1997 W 762789, at *3 n.6 (E. D. Pa.
Dec. 7, 1997) (same). As a result, we will deny Defendants’
Motion with respect to Plaintiff’'s retaliation clains.

V. Quid Pro Quo Jains: Failure to State a C aim

Next, Defendants nove to dismiss Plaintiff’s quid pro quo
discrimnation claim Prelimnarily, we observe that there is
some confusion over exactly what type of discrimnation claim
Plaintiff is asserting: a quid pro quo or a hostile work
environment claim Defendants initially noved to dism ss
Plaintiff's claimon grounds that it did not state a hostile work
environment claim However, after reviewing Plaintiff’s own
characterization of her claimin her Response to the Mdtion to
Di sm ss, Defendants nodified their argunent so to contend that
Plaintiff failed to state a quid pro quo claim (Def. Reply,
passim . Based on our reading of the Conplaint and the
briefings, we think that the claimasserted by Plaintiff is




properly characterized as a quid pro quo claim and we w ||
eval uate it as such.?

To state a prima facie claimfor quid pro quo sexua
harassnent, a Plaintiff nust allege that an individual’s
subm ssion to or rejection of “unwel cone sexual advances,
requests for sexual favors, and other verbal or physical conduct
of a sexual nature” is (1) nade an explicit or inplicit termor
condition of enploynent or (2) used as the basis for enploynent
deci sions affecting the individual. Bonnenberger v. Plynouth
Townshi p, 132 F.3d 20, 27 (3d Cr. 1997) (citing Robinson v. Cty

of Pittsburgh, 120 F.3d 1286, 1296 (3d G r. 1997)). Defendants
argue that none of the alleged harassnent by Lifschutz rises to
the level of a “sexual advance” and that Plaintiff did not suffer
an adverse enploynent action. W disagree.

First, Plaintiff alleged that Lifschutz asked her out on a
date on two occasions, once while he was maki nhg an ot herw se
obscene phone call to her. (Conpl. at 113). While Defendants
attenpt to distinguish this activity fromthe type of sexual
advance contenplated by the law, their argunment involves
assunptions and characterizations of facts not appropriately
consi dered when evaluating a notion to dism ss. For purposes of
a 12(b)(6) notion, Plaintiff has adequately alleged that she was
subj ected to sexual advances and/or conduct of a sexual nature.

Second, Plaintiff alleged that she was di scharged by M sero
because, anong ot her things, she spurned the sexual advances of
Lifschutz. (Conpl. at Y17). Defendant argues that this
qual i fying enpl oynent action cannot be inputed to Lifschutz for
pur poses of a quid pro quo claimbecause the actual term nation
was done by Msero, and Plaintiff has not alleged that Lifschutz
pl ayed any role in the firing. However, Plaintiff has all eged
that Lifschutz and M sero were “friends and confidantes [sic].”
(Conpl. at §16). Thus, a fair reading of the Conplaint could,
quite plausibly, suggest that Lifschutz and Msero were in
col l aboration and that Msero’s firing of Plaintiff was because

2 W al so recognize that the United States Suprene Court has de-enphasized the
distinction between quid pro quo and hostile work environnent sexua
harassnment clains in Burlington Indus., Inc. v. Ellerth, 524 U S. 742, 118
S. C. 2257, 141 L. Ed. 2d 633 (1998) and Faragher v. Gty of Boca Rotan,
524 U.S. 775, 118 S. C. 2275, 141 L. Ed. 2d 662 (1998). The Court instead
focused on the distinction between “cases involving a threat which is
carried out and offensive conduct in general.” Ellerth, 524 U S at 753. A
threat is carried out when it results in a tangible enploynment action, which
is defined as a “significant change in enploynment status, such as hiring,
firing, failing to pronote, reassignment with significantly different
responsibilities or a decision causing a significant change in benefits.”
Id. at 761. \When there is a tangi ble enploynent action, the claimis --
under the past formulation -- known as a quid pro quo claim and an enpl oyer
is automatically liable for a supervisor’s harassnment. 1d. at 765
Conversely, when no tangi bl e enpl oynent action occurs, a hostile work
environnent claimis presented. For such a claimto be actionable, the
harassnment nust be severe and pervasive, and an enpl oyer nmay avoid vicarious
liability by successfully raising an affirnative defense. [1d. See also
G aves v. County of Dauphin, 98 F. Supp. 2d 613, 622 n.8 (MD. Pa. 2000)
(discussing Ellerth and Faragher).




Plaintiff refused Lifschutz's sexual entreaties.® This
allegation is sufficient, and we will accordingly deny
Def endants’ Motion with respect to the quid pro quo clains.

V. |1 ED d ai m

Finally, Defendants argue that Plaintiff’s IlED cl ai m nust
be dism ssed on two separate grounds: (1) because |IED cl ains
are barred by the Pennsyl vania Wrknen' s Conpensation Act (“the
WCA”) and (2) because Plaintiff has failed to state a cogni zabl e
claimfor Il ED. W address each contention in turn.

A Exclusivity of the WCA

I n general, the WCA provides the exclusive renedy for all of
enpl oyees’ work-related injuries. See 77 P.S. 8§ 481(a).
However, there is an exception to that general rule for
intentional torts committed by third parties. See 77 P.S. 8
411(1). The question, then, is whether Plaintiff’s claimfalls
wWithin the statutory exception.

The WCA' s statutory exception applies in very limted
circunstances. See, e.qg., Mtczak v. Frankford Candy & Chocol ate

Co., 136 F.3d 933 (3d Gr. 1997) (holding that WCA bars I ED
clainms arising out of enploynment relationship). Ref | ective of
those limted circunstances, the United States Court of Appeals
for the Third Crcuit recently stated:

Because [sexual harassnent] is |ike other

wor kpl ace hazards, we suspect that

Pennsyl vania would find |1 ED cl ai ns based on

this kind of harassnent to be preenpted. But

we cannot be sure, and we express no opinion

as to whether an I1ED claimfor harassnent

nore di sconnected fromthe work situation

woul d be preenpted, for exanple where a

supervi sor sexually assaulted an enpl oyee or

stal ked her outside of work.

Durham Life Ins. Co. v. Evans, 166 F.3d 139, 160 n.16 (3d G r

1999). Despite the narrowness of the exception, courts’
application of the so-called “personal aninus” or “third-party

attack” exception has varied. Conpare Chisolmyv. National Corp

for Hous. P ships, No. CIV.A 99-3602, 2000 W. 307245 (E.D. Pa.

® Defendants’ reasoning to the contrary is specious. Under Defendants’
rational e, two enpl oyees could effectively insulate thenmselves fromquid pro
quo liability by each performing only one constituent part of the
discrimnatory act. For exanple, one enployee could nake sexual advances
toward a co-worker. |f the co-worker refused, the harassing enpl oyee could
then directly or indirectly request another enployee to fire that co-worker.
Def endants’ argunment overl ooks the nexus between the harassment and the
enpl oynment deci sion; regardl ess of who actually does the firing, the refused
sexual advances are still the “basis for [the] enpl oynment decision[]
affecting [the] individual,” Bonnenberger, 132 F.3d at 27.
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Mar. 22, 2000) (I1ED claimbarred by WCA because WCA is sole

remedy for injuries sustained during enploynent); Richardson v.

Arco Chem Co., No. CIV.A 95-6185, 1996 W. 482911 (E. D. Pa. Aug.
26, 1996) (same, because defendants’ statenents only notivated by

raci al and sexual bias, not personal aninpbsity); H cks v. Arthur,

843 F. Supp. 949, 958 (E.D. Pa. 1994) (sanme, because raci al
harassnent stenmmed from general racist attitudes, not personal

aninus); Parker v. DPCE, Inc., CV.A No. 91-4829, 1992 W 501273

(E.D. Pa. Nov. 3, 1992) (sane, because defendants’ raci st

comments made within context of enploynment) with WIls v.

Phillips, No. ClV.A 98-5752, 1999 W. 2000674 (E.D. Pa. Apr. 8,
1999) (II1ED claimw thin WCA exception because defendant sexually
harassed plaintiff “in and out of the workplace”); Price v.

Phi | adel phia Elec. Co., 790 F. Supp. 97 (E.D. Pa. 1992) (sane,

because, in addition to racial epithets, defendants preyed on

plaintiff’'s personal fear of deer hunting); Hoy v. Angel one, 691

A 2d 476, 482 (Pa. Super. Ct. 1997) (sane, because defendant’s
sexual propositions and rel ated behavi or were personal and

directed toward plaintiff); Schweitzer v. Rockwell Int'l, 586

A. 2d 383, 391 (Pa. Super. C. 1990) (sane, because supervisor’s
sexual harassnment of enpl oyee was “personal in nature and not
part of the proper enployer/enployee relationship.”). |ndeed,
there i s disagreenent over whether “personal aninus” m sdescri bes

the nature of the exception itself. Conpare Hettler v. Zainy

Brainy, Inc., No. CV.A 99-3879, 2000 W. 1468550, at *5 (E.D.

Pa. Sept. 27, 2000) (stating that “personal aninus” of person

commtting intentional act is a necessary elenent to the



exclusivity exception) with Krasevic v. Goodwi Il Indus. of Cent.

Pa., Inc., -- A 2d --, 2000 W 170825, at *2-*3 (Pa. Super. Ct.

Nov. 16, 2000) (“we conclude that a showi ng of personal aninus is
not strictly required to inplicate the third party attack
exception.”).

Not wi t hst andi ng the various interpretations, the critical
inquiry in determining the applicability of the third-party
attack exception is whether the attack was notivated by persona
reasons, as opposed to generalized contenpt or hatred, and was

sufficiently unrelated to the work situation so as not to arise

out of the enploynent relationship. In this case, it appears
that nost of Lifschutz’'s harassnent -- reprinmands, criticisns,
and searching of Plaintiff's desk -- clearly was work-rel ated.

In addition, even those acts potentially outside the enpl oynent
context -- asking for a date and maki ng an obscene phone call --
were directed at Plaintiff while at work. Thus, it appears that
t he WCA exception would not apply based on the Plaintiff’s
allegations in the Conplaint.* However, we need not decide this
guesti on because, even assunming the third-party attack exception
does apply, Plaintiff has failed to state a cognizable Il ED

claim

“In support of her argument that the third-party attack exception applies,
Plaintiff cites one case: Subbe-Hrt v Baccigalupi, 94 F.3d 111 (3d Gir.
1996). Subbe-Hirt is plainly distinguishable fromthis case because it
i nvol ved New Jersey, not Pennsylvania, law. |d. Moreover, it appears that
the exclusivity exception contained in the New Jersey workers’ conpensation
statute at issue in Subbe-Hrt differs materially fromthe anal ogous
exception in the WCA.  Conpare N.J. Stat. Ann. 34:15-8 with 77 P.S. §
411(1).




B. Cogni zabl e d aim

To state a claimfor II1ED, a plaintiff nust show extrene and
outrageous conduct that is deliberate or reckless and causes

severe enptional distress. See, e.q., Cox v. Keystone Carbon

Co., 861 F.2d 390, 395 (3d Gr. 1988). The conduct conpl ai ned of
must be so outrageous, and so extrene in degree, as to “go beyond
al | possi bl e bounds of decency, and be regarded as atrocious, and

utterly intolerable in a civilized community.” dark v. Township

of Falls, 890 F.2d 611, 623 (3d Cir. 1989) (citations omtted).
Mor eover, conduct arising in the enploynent context “will rarely
rise to the level of outrageousness necessary to support an

[IITED] claim” Hanpton v. Tokai Fin. Servs., Inc., No. CIV.A

98-5074, 1999 W. 83934, at *3 (E.D. Pa. Feb. 18, 1999) (citing
Cox, 861 F.2d at 390); see also Andrews v. Gty of Phil adel phia,

895 F.2d 1469, 1487 (3d Cr. 1990).

Granting every inference to Plaintiff, her allegations still
do not suffice to state a cognizable I ED claim The sum tot al
of Plaintiff’s allegations are that Lifschutz (1) criticized her;
(2) publicly reprimanded her; (3) disparaged her professionally
and personally to others; (4) searched her desk at work; (5)
asked her out on a date twice; and (6) nade a single “obscene”
phone call to her at work. Boorish and inproper as this behavior
may be, it sinply does not rise to the | evel of outrageousness or

atrocity necessary to state an IIED claim See, e.qg., Andrews,

895 F.2d at 1487 (sexual harassnent allegations insufficient to
mai ntain |1 ED clain); Hanpton, 1999 W. 83934, at *3 (di sm ssing

I1ED claimarising fromracist remarks); Coney v Pepsi Cola




Bottling Co., No. ClV.A 97-2419, 1997 W. 299434, at *1 (E. D. Pa.

May 29, 1997) (dismissing II1ED claimand noting that “highly
provocative racial slurs and other discrimnatory incidents do
not anmount to actionabl e outrageous conduct.”); Parker, 1992 W
501273, at *12-*13 (dismissing IIED claimarising fromracia
harassnent); Cessay v. Mller, Mason & D ckenson, CIV.A No. 90-

2800, 1990 W. 121218, at *7 (E.D. Pa. Aug. 15, 1990) (sane,
arising fromsexual and racial harassnent). |In addition, as

not ed above, with the possible exception of the phone call and
request for a date, every act was within the enploynent context.

See Andrews, 895 F.2d at 1487; Cox, 861 F.2d at 390.

Consequently, we wll grant Defendants’ Mtion with respect to

Plaintiff's I ED claim

CONCLUSI ON
For the foregoing reasons, we will grant Defendants’ Motion
With respect to Title VII clains against Msero and Lifschutz and
with respect to the IITEDclaim W wll deny Defendants’ Motion
With respect to Plaintiff’s quid pro quo and retaliation clains.

An appropriate order follows.



